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Abstract
In the context of an asset sale by a debtor under the United States Bankruptcy Code, a “stalking horse” is the party that reaches an agreement with the debtor formulating procedures for the sale, and providing a minimum bid for those assets. The stalking horse generally negotiates for sale procedures that provide it with certain bidding advantages, and/or compensation if the stalking horse is unsuccessful in consummating the envisaged transaction. However, this agreement is subject to Bankruptcy Court approval. In two recent asset sales, the Delaware Bankruptcy Court has not honored such stalking horse agreements. This article discusses some strategic considerations to assess regarding the stalking horse concept generally and in light of these decisions.
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